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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 75-4051 


FEDDERS CORPORATION, PETITIONER 

V. 

FEDERAL TRADE COMMISSION, RESPONDENT 


On Petition to Review an Order of the 
Federal Trade Conuuission 


BRIEF FOR RESPONDENT 

QUESTIONS PRESENTED 

I. Whether the order issued by the Fedéral Trade Commission 
to cease and desist is reasonably related to the violations 
found. 

II. whether the order issued by the Federal Trade Commission 
to cease and desist is required to be limited to objective 
representations. 

COUNTERSTATEMENT OF THE CASE 

This case arises on a petition to review an order to 
cease and desist issued by the Federal Trade Commission 
("Commission") at the conclusion of an administrative proceeding 
upon a complaint charging Fedders Corporation ("Fedders") with 




violatinq Section 5 of the Federal Trade Commission Act (15 U.S.C. 

JL/ 

S 45) in its advertising of room air conditioners. The 

Commission's amended complaint alleged in Paragraph Six that 

some of Fedders' advertising contained the following claim: 

RESERVE Cooling Power — Only Fedders has this 
important feature. It's your assurance of cooling 
on extra hot, extra humid days. [App. 9a; 27a.] 2 / 

The Complaint further charged that three separate mis- 

representations were made by this claim. Paragraph Seven 

charged that this statement represented that Reserve Cooling 

Power was a unique feature of Fedders' home air conditioners. 

Paragraph Eight alleged that this representation was false. Para- 

graph Nine alleged that the statement represented that Fedders had 

a reasonable basis for its claim of uniqueness and Paragraph Ten 

charged that this statement was false. Paragraph Eleven charged 

that the statement also represented that Fedders' air conditioners 

compared with other air conditioners had "a significantly increased 

cooling capacity at high loading conditions under customary conditions 

of use" when in fact, Fedders had no reasonable basis to make 

such a statement. App. lOa-lla. 


1 / Pertinent provisions of the Act are: 

Section 5(a)(l): "Unfair methods of competition in or 
affecting commerce and unfair or deceptive acts or practices 
in or affecting commerce are hereby declared unlawful" (15 

U.S.C. S 45 (a) (1)). . ^ . . 

Section 5(a)(6): "The Commission îs hereby empovrfered and 
directed to prevent persons, partnerships, or corporations . . . 
from using unfair methods of competition in or affecting commerce ^ 
and unfair or deceptive acts or practices in or affecting commerce 
(15 U.S.C. S 45 (a) (6 )). 

2/ As used herein, "App. " refers to the page designation 
Ih the Appendix filed by petitioner in this Court. 






Fedders in its answer admitted making these claims and 
that they were alse. App. 28a. Fedders contended that its 
misrepresentations had an insubstantial impact on the public. 

As an additional defense, Fedders averred that it had dis- 
continue 1 its deceptive advertising. id . 

COUNTERSTATEMENT OF FACTS 

The facts before the Commission, and hence this Court, 
are based upon stipulations and exhibits introduceo by petitioner 
and are largely uncontested. But see , App. 96a. The iollowing 
facts are relevant to a decision of the appeal by this Court. 

The phrase "reserve cooling power" (hereinafter sometimes 
"RCP") was coined by the Fedders' advertising department in 
1964 and 1965 and featured in its advertising through December 
1971 when, as noted above, it was dropped completely after 
the Commission asked for Fedders to substantiate the claims. 

App. 62a. The phrase was intended as an expression of the 
operating characteristics under extreme temperatures of Fedders' 
room air conditioners. Id. The parties stipulated that for 
the purposes of this proceeding the phrase means "the ability 
to function satisfactorily under conditions of extreme heat and 
humidity." App. 38a. 

The parties stipulated that the advertisements challenged 
by the complaint and the frequency of their appearance would 
be based upon four sample areas (Florida, Washington, D.C., 
Philadelphia and New York Jletropolitan Areas) covering two 
representative fiscal years (1969-1970, 1970-1971). App. 51a. 
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In this limited area and time period Fedders admitted dissem- 
inating 173 deceptive advertisements. App. 56a. During these two 
years advertising expenditures were broken down into several 
different classes in each of the four representative areas. 

App. 53a-54a. The amounts stipulated revealed, in part, the 
total advertising for each area, the total cooperative advertising, 
the portions of those amounts which included advertising featuring 
RCP and the portion of those amounts that featured RCP as unique. 
From these figures the following ratios can be derived for the 
two-year period. 

Ratio Expenditures for Advertisements Claiming Uniqueness 
for Reserve Cooling Power to Total Advertising Expenditures 

Florida 2.1% 

Washington 2.03% 

Philadelphia 1.94% 

New York_ . 143% 

Total .730% 

Ratio Expenditures for Advertisements 
Claiming Uniqueness for Reserve Cooling Power to 
Total Cooperative Advertising Expenditures 

Florida 5.27% 

Washington 3.38% 

Philadelphia 4.04% 

New York _ .63% 

Total 2.47% tApp. 55a] 

The ratio of the number of advertisements claiming uniqueness 

for Reserve Cooling Power to all Reserve Cooling Power adver- 

tisements in the two-year period in the sample area was 5.56%. 

App. 56a. In the same period the ratio of expenditures for 

advertisements claiming uniqueness for Reserve Cooling Power to 

all Reserve Cooling Power advertisements in all areas was 6.5% __3/ 

App. 57a. 


3/ The Administrative Law Judge used the figure 7.8% (App. 57a) 
Bïït it was amended in the Final Order to read 6.5% (App. 81a). 














The 173 deceptive advertisements representing RCP as 
unique were placed in newspapers of relatively small circulation 
in the Washington, D.C., and New York areas and in newspapers of 
both large and small circulation in the Florida and Philadelphia 
areas. App. 57a; see 117a~118a. 

The Initial Decision 

Based upon the admissions of Fedders and the other evidence 
of record the Administrative Law Judge concluded that Fedders 
had misrepresented its product in violation of Section 5 of the 
Federal Trade Commission Act, 15 U.S.C. § 45. App. 64a-65a. 

He rejected the discontinuance defense, inter alia, because 
Fedders had stopped the deceptive advertisements only after it 
became aware that the Commission was investigating its adver- 
tising. App. 66a. He further found that his conclusion that 
there was no reasonable basis to believe from the circurastances 
under which the advertising was discontinued that the deceptive 
advertising would not reoccur was corroborated by the fact 
that one of Fedders’ wholly owned subsidiaries had made a 
questionable uniqueness claim in a national magazine during 
the pendency of the proceeding. App. 65a-68a. 

The Administrative Law Judge rejected the (;laim of 
insubstantiality on the grounds that this clearly was not a 
de minimis violation and that if the sample figures were typical 
of a campaign that stretched over several years, thousands of 
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consumer^ were deceived by the expenditure of hundreds of 
thousands of dollars for advertising. He also rejected what 
appeared to him to be Fedders' claim that deception is all 
right if practiced in moderation .... [and that] deception 
[is] permissible if practiced in small town newspapers of 
limited circulation." App. 68a-71a. 

The order the Administrative Law Judge issued prohibited 
Fedders from making uniqueness claims unless they are, in fact, 
true and from making any performance claim unless Fedders had 
a reasonable basis for it. The order also required Fedders to 
maintain records to support such claims. App. 78a-80a. 

The Commission Opinion and Final Order 

Following Fedders' appeal to the Commission, and oral 
argument thereon, the Commission adopted the findings of fact 
and conclusions of law of the Administrative Law Judge, except 
to the extent that the opinion by the Commission was inconsistent. 
App. 81a. Like the Administrative Law Judge, the Commission 
found Fedders' affirmative defenses to be "patently without 
merit." App. 86a. 

Turning to the claim of insubstantiality, the Commission 
noted a dispute between Fedders and counsel supporting the 
complaint as to the projectability of the sample data and 
concluded that it need not resolve this issue, especially 











since no evidence was offered on it, because the evidence before 
it showed that Fedders had disseminated 173 admittedly false 
and deceptive advertisements which was "173 more than the law 
allows, and far more than warrant an appeal to the discretion to 
the Commission to omit an order . . . ." App. 87a. 

As to the so-called abandonment defense, the Commission 
rejected it on the ground that Fedders had abandoned its claim 
only after it knew that the Commission was investigating it 
and that it was still continuing in the business so that 
the Commission could not rely on Fedders' ability to police 
its own advertising without the government looking over its 
shoulder. App. 88a-89a. The Commission also noted Fedders' 
apparent inability to control exclusivity claims by its 
subsidiaries during this proceeding as an additional ground 

for rejecting the claim. App. 89a. 

Considering the scope of the order, the Commission held 
that Fedders 1 uniqueness claim was also a claim about the 
performance of its product and concluded that a prohibition 
limited solely to uniqueness claims would be inadequate to 
"insure that the same species of misrepresentation as has 

here occurred will not happen again. App. 91a. 

The Commission did agree with Fedders that the order 
proposed by the Administrative Law Judge, barring all perforraance 
claims without substantiation (for example, claims for quietness 
and efficiency of operation (App. 78a)) was too broad, and 





limited the order to performance characteristics of the general 
sort involved in the offending advertisements. App. 91a. In 
this respect, the order now prohibits Fedders only from repre- 
senting the "air cooling, dehumidification, or circulation 
characteristics, capacity or capabilities of any air conditioner 
unless at the time of such r< presentation respondent has a 
reasonable basis for such statement or representation . . . ." 

App. 82a. 


ARGUMENT 


I. The order issued by the Federal Trade Commisaion 
to cease and desist is reasonably related to thw 
violations found 

Numerous courts have cor.sidered the scope of Commission 


orders, and 

[i]t has been repeatedly held that the Commission 
has wide discretion in determxning the type of or 
that^is necessary to cope with the unfaxr practxces 
found, e.g., Jacob Sxegel Co . v. Federal Trade 
CommissxÖn, 327 U.S. éOÔ, TYl, and^that Congress has 
D 'iaced tHë primary responsibility for fashioning 
orders upon^the Commiseion, ya.».l Trade 
v. National Lead Co., 352 U.S. 419 , /or .chese 

reasons the courti-should not "lxghtly modxfy the 
Commission's orders. Federal Tra d e Commxssx on v. 
Cement. Institute , 333 U.S. 683, 726. 

Federal Trade Commission v. Colgate P almolive Co., 380 U.S. 

374, 392 (1965). The standard by which the orders of the 

Commission are to be measured is that "courts will not 

interfere [with Commission orders] except where the remedy 


-8- 









selected has no reasonable relation to the unlawful practices 


found to exist." Federal Trade Conunission v. National Lead Co ., 

352 U.S. 419, 428 (1957); Hoving Corp . v. Federal Trade Conunission , 
290 F.2d 803, 806 (2d Cir. 1961). 

One court of appeals has held that: "Once the Govern- 
ment has borne its burden of establishing violations of 
the law, all doubts about the remedy are resolved in its 
favor." Adolph Coors Company v. Federal Trade Commission , 

497 F.2d 1178, 1189 (lOth Cir. 1974), citing , United States v. 

E. I. du Pont de Nemours & Co ., 366 U.S. 316 (1961), For, 
as the Supreme Court has pointed out "those caught violatinc 
the Act must expect some fencing in." Federal Trade Commission 
v. National Lead Co ., supra , 352 U.S. at 431. In each case 
the propriety of a broad order depends upon the "specific 
circumstances of the case." Federal Trade Commission v. 
Colgate-Palmolive Co ., supra , 380 U.S. at 394. 

Fedders, "having lost the battle on the facts, . . . 
hope[s] to win the war on tne type of decree. They fight 
for the right to continue to use [for other performance claims] 

. . . the very same weapon with which they carried on their 
unlawful enterprise." Federal Trade Commission v. National 
LeadCo., supra , 352 U.S. at 429-30. To do so they seek to 
limit the Commissior's order, prohibiting the type of misrepre- 
sentations found to have been made, to a single claim, that of 
uniqueness. Despite having been caught in conceded violations 
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of the law Fedders would then still be free to resume the same type 

of misleading advertising found here for other performance charac- 

teristics, knowing full well no "fencing in" will be required 

until it is again found in violation of the law, and that it 

will not be subjected to any penalty until stili a third violation 

is found. Such a result would clearly not serve the Commission's 

"legitimate interest" in effectively stopping the unlawful 

conduct found. William H. Rorer v. Federal Trade Commission , 

374 F.2d 622, 625-26 (2d Cir. 1967). 

To the extent that this proceeding is clouded by 

"confusion and error" (Brief of Petitioner, p. 16) it is 

solely of Fedders making. Thus, opening its brief before this 

Court, Fedders incorrectly asserts that: 

The Commission has not challenged and does not 
challenge any performance characteristic claim 
made by respondent . . . . It is undisputed that 

the only offending conduct charged, and the 
only offending conduct proved, was confined to 
the falsity of a claim of uniqueness only, to 
wit, that respcndent's air conditiorîers were 
the only ones which possessed the characteristic 
known as "reserve cooling power." [Emphasis in 
original Brief of Petitioner, p. 1.] 

But the claim that a Fedders' air conditioner is unique 
in providing RCP is a statement about the performance of the 
product as well, as the Commission found (App. 90a). The 
distinction Fedders erroneously attempts to draw here is 
not between a "performance" claim and some other type of 
claim, but between the ways in which the performance of an 
air conditioner can be misrepresented. 
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Further, from the beginning of this proceeding nothing 
could have been clearer than that the administrative complaint 
charged Fedders with making three separate and distinct mis- 
representations in violation of Section 5 of the Federal 
Trade Commission Act (15 U.S.C. § 45) through the use of a 
single statement all of which Fedders admitted. 

Reduced to its essentials, Fedders' argument seems to 
be that the Commission is bound, in finding a violation 
of the law, to the literal wording of the advertising state- 
ment and that the Commission cannot consider other implied 
misrepresentations the statement may make. Such a contention 
has often been rejected. E.g ., J. B. Williams Co . v. Federal 
Trade Commission , 381 F.2d 884, 890 (6th Cir. 1967); accord , 

E. F. Drew & Co . v. Federal Trade Commission , 352 U.S. 969 
(1957). Fedders admitted that the statement challenged in- 
cluded all three misrepresentations alleged in the complaint. 
Before this Court Fedders "does not challenge the Commission's 
finding that respondent disseminated advertisements violative 
of applicable law . . . ." Brief of Petitioner, p. 5. What 

the Commission found and Fedders admitted was that in a single 
statement Fedders made three material misrepresentatior.s. App. 


4 j Xt is instructive to note that Fedders did not challenge 
tïïe finding that it misrepresented a performance characteristic 
after the Initial Decision or in this Court on the ground that 
they were deprived of notice and due process by the Commission 
changing theories in mid-litigation. See B e ndix Corp. v. 
Federal Trade Commission , 450 F.2d 534 (6th Cir.1971); 
Rodale'~Press, Inc. v. Federal Trade Commission, 40 / F.2d 




Both this Court and the Court of Appeals for the Sixth 

Circuit have recently rcjected claims, like that of Fedders 

here, that because part of a statement is literally true the 

order should be limited only to the part found to be literally 

untrue. In National Dynamics Corporation v. Federal Trade 

Commission , 492 F.2d 1333 (2d Cir. 1974), this Court upheld 

an order provision prohibiting, inter alia , advertising claims 

which represent "that an independent laboratory has tested any 

product or that any laboratory test substantiates or supports 

performance claims unless they are substantiated .... Ic[. 

492 F.2d at 1336. The advertising in question there boldly 

proclaimed that the product touted had been "Laboratory Tested 

and Approved" and listed numerous performance features for 

the product. It was unchallenged that the product had been 

so tested and that some of the performance claims could be 

substantiatedj however, the Commission found that one per- 

formance feature (duration of effect of the product) listed 

under the heading had not been tested. 

Rejecting a challenge to the scope of the order which applied 

to all performance claims, this Court held (492 F.2d at 1336): 

Although petitioners contend that Paragraph 4 
should, at most, prohibit only unsubstantiated 
durational claims, the paragraph as written 
appears reasonably related to the misrepre- 
sentations found by the Commission. Accordmgly f 
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we find no f^aw in parayraph. 4, FTC v. Colgate- 
Palmolive Co., 380 U. S. 374, 385-390, 85 S. Ct. 

TÖ3 1035, 13 L. Ed. 2d 904 (1965). _5/ 

The decision in National Dynamics, supra , should be 

controlling in rejecting Fedders 1 contentions. It is clear 

that the Commission's order need not be limited to the precise 

misrepresentation found. A single unsubstantiated performance 

claim in National Dynamics was sufficient for this Court 

to uphold the Commission's prohibition against unsubstantiated 

claims for any performance characteristic, a much broader 

order than the one in the instant case which is limit.ed to 

the type of performance claims misrepresented here. 

The portion of Supreme Court's opinion in Feder al Trade 
Commission v. Colgate-Palmolive C o., supra , referred to by 
this Court in National Dynamics , supra , points up the error 
in Fedders' contention that consumers are not hurt by deception 
because Fedders' products have RCP. (Brief of Petitioner, pp. 17-18) 
There the Supreme Court upheld a violation of Section 5 of the 
Federal Trade Commission Act, 15 U.S.C. S 45, holding that 
(380 U.S. at 388) the cor.cern in misrepresentation cases is: 


5/ National Dynamics had contended that the initial complaint 
ând proposed order did not adequately identify the îssues to be 
litigated. However, this Court held that: "the complaint sufticiently 
alleged that performance claims had not been substantiated through 
adequate testing and that the product had not been fully tested, 
and paragraph 4 of the final order is a narrower version of the 
two portions of the proposed order dealing with representationb 
of testing." 492 F.2d at 1336, n. 2. 
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II 


. . . with methods designed to get a consumer to purchase 
a product, not with whether the product, when purchased, will 
perform up to expectations." The Court went on to hold (380 
U.S. at 389) : 

. . . [T]he seller has used a misrepresentation 

to break down what he regards to be an annoying 
or irrational habit of the buying public—the 
preference for particular manufacturers or known 
1 brands regardless of a product 1 s actual qualities, 

the prejudice against reprocessed goods, and 
the desire for verification of a product claim. 

I In each case the seller reasons that when the 

habit is broken the buyer will be satisfied with 
the performance of the product he receives. Yet, 
a misrepresentation has been used to break th* 
habit and, as was stated in Algoma Lumber 
[Federal Trade Commission v. Alqom a Lumber Co ., 

291 U.S. 67, 78 (1934) ],a misrepresentation for 
such an end is not permitted. 

In the same opinion the Supreme Court put to rest a contention 

that a single advertisement could only make a single misrepre- 

sentation stating (380 U.S. at 391): 

They argue that since the commercials in the 
present case misrepresented the time element 
involved in shaving sandpaper, this Court 
should not consider the additional misrepre- 
i sentation that the public had objective proof 

of the seller's claim. As we have already 
said, these misrepresentations are separate 
and distinct, and we fail to see why respondents 
should be sheltered from a cease-and-desist 
order with respect to one deceptive practice 
merely because they also engaged in another. 

In Firestone Tire & Rubber Co . v. Federal Trade Commissiqn, 

' 481 F .2d 246 (6th Cir. 1973), the court was also faced with 

an unsubstantiated c. mparative product performance claim 

("stops 25% quicker") and a prohibition against "any" sarety 

or performance claim for any of Firestone's tires without 
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substantiation. The court there had no trouble finding that the 
order provision was reasonably related to the violation and 
affirming it. (481 F.2d at 251), nor did it have trouble upholding 
the Commission's finding that the broad comparative claim was 
unsubstantiated, despite the fact that Firestone had conducted 
a single test, on a single surface, at a single speed, which 
demonstrated that the tire for which the representation was 
made did stop 29% faster than another Firestone tire. In 
short, even though the Court was not convinced that the tire 
would not stop 25% quicker, there was substantial proof to 
support the Commission's finding that there was not a sufficient 
basis to make this claim across the board. 

Fedders, at each stage of this proceeding, has advanced 
claims of the "insubstantial" nature of the violation and 
t’ue "discontinuance" of the offending practice. The consistently 
devalued nature of these contentions at each stage of this 
proceeding indicates their lack of merit. Originally advanced 
as defenses to the complaint (Answer, App. 27a-28a), they were 
analyzed and rejected by the Administrative Law Judge. App. 65a- 
71a. in argument before the Commission counsel for Fedders 
conceded that: "I am well aware that cases do not compel the 
Commission to dismiss a complaint merely upon proof of dis- 
continuance." (Transcript of Oral Argument p. 6, not designated 
or printed in Appendix). Similarly, counsel conceded that the 
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offenses proven were not "de miniir.is ” (Id. p. 7) . But he 
contended that the Commission, because of these two factors, 
should exercise its disc^etion and dismiss the complaint (Id. p. 9 
Finally, counsel for Fedders opined that if the Commission 
affirmed the Administrative Law Judge's decision in these two 
areas a court of appeals probably would not reverse that decision 
as an abuse of discretion (.Id. P- 10) . Indeed, before this 
Court, Fedders has not challenged the findings on either the 
ground of lack of substantial evidence or abuse of discretion 
(Brief of Petitioner, p. 5) . Here what once- was touted as two 
absclute defenses to tlie conceded misrepresentations have been 
relegated to "additional factors, all of which the Commission 
chose to ignore in considering the question of scope." Brief of 
Petitioner. p. 20. This statement îs incorrect. The 
Commiseion gave careful consideration to each claim before 
rejecting it as a defense. App. 86a-89a. It then turned to 
the scope of the order, and while it concluded that a prohibition 
against false representations of performance characteristics 
was essential, it narrowed that prohibition from "all" perform- 
ance characteristics to the same species of misrepresentations 
madt. "[i]n view of all the circumstances of this case." App. 91a. 

In a remarkably similar case, Willlam H. Rorer, Inc . 
v. Federal Trade Commission , supra , this Circuit considered 
the appropriate scope of a Commission order. Upholding the 
Ccflunission's finding that a "serious and extensive" violation 
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took place (something not challenged in this case) this Court 
pointed out that a broad order could be justified since the 
violation did not "'involve an uneertain area of the law,' 
inee Paper , 291 F.2d at 838, or a 'novel application' of 
the Act, Grand Union, 300 F.2d at 100." Id. 374 F.2d at 625. 
More specifically in relation to Fedders' contentions here, 
the Court commented: 

Rorer presses upon us other considerations [for 
narrowing the scope of the order]; 6.g •, it dis- 
continued its violation before the Commission 
filed its complaint and it pledged to the 
Commission that it would not reinstitute the 
proscribed practice. Country Tweeds , 326 F.2d 
at 149; R. H. Macy, Id“ [326 F.2d] at 450; see 
Grand Union , 300F.2d at 100. But the Coramission 
specifically took these factors into account and 
as to the former pointed out that when Rorer stopped 
its discriminatory practice, it was aware that its 
policy was under Commission scrutiny. See Coro, Inc . 
v. FTC, 338 F.2d 149, 153 (lst Cir. 1964), cert . 
denlëa - , 380 U.S. 954 (1965). Rorer also emphasizes 
that it has no prior record of any antitrust violation, 
a consideration that is relevant but hardly controlling. 

[Id. 374 F.2d at 625-626.] 

The Court went on to modify the Commission's order in Rorer 
by narrowing the proscription against discriminating in price 
from all customers to all "retail" customers. In this case 
the Commission itself made the order narrower than the one 
recommended by the Administrative Law Judge. 

From the foregoing it should be abundantly clear that 
the Commission's order is properly limited in scope to the 
exact species of misrepresentations the Commission found. 
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Fedders advances an argument that the Commission can 
only prohibit, in a cease-and-desist order, a "variation" on 
the "basic theme" the Commission has found to violate the 

_Ë/ 

law. Brief of Petitioner, pp. 10-18. 

While the Commission does not quarrel with the proposition 
that the order must be reasonably related to the violations 
found, the cases cited by respondent are wholly inapposite 
to this case. Essentially each involved a Commission order 
that prohibited misrepresentations "in any matter" (Brief 
of Petitioner 11-13). The Commission, of course, did not 
enter such a broad order in this case. Having found that 
Fedders misrepresented its product as "unique" in certain 
respects, in addition to misrepresenting that it outperforms 
other air conditioners in regard to its air cooling capacity 
under conditions of extreme heat and humidity, the Commission 
prohibited representations about uniqueness that are not true 
and about "air cooling, dehumidification, or circulation 
characteristics" unless Fedders had a reasonable basis for 
such performance claims. Clearly these are variations on the 
basic theme which Fedders had previously orchestrated to mislead 
consumers. Were the order limited to only prohibiting unsub- 
stantiated "uniqueness" claims (Brief of Petitioner, p. 24) 


6/ It is interesting to note that the five cases Fedders cites 
Tïï support of this proposition all (except Spiegel. Inc. v. 
Federal Trade Commission , 411 F.2d 481 (7th Cir. 196^i) antedate 
the Supreme Court's decTsion in Colcfate -Palmolive, sugra, which 
upheld a prohibition against deceptive "mock-ups" for any 
product" based on three advertisements. 








Fedders would be free to make other unsubstantiated performance 


claims so long as it did not characterize them as "unique" 
properties. For example, a claim like "Fedders has extra cooling 
power" may arguably be distinguishable from a uniqueness claim 
but it would still be deceptive since Fedders has admitted that 
it has no reasonable basis for claiming that the cooling power 
of its product is superior to other air conditioners. Furthermore, 
having admitted in this case that the challenged advertisement also 
misrepresented performance characteristics, they would be free to 
continue to misrepresent such characteristics. It is indeed absurd 
to suggest that having been found to violate the law in more than 
one way, Fedders should only be prohibited from violating the law 
in one way in the future. 

Citing three cases, the second prong of Fedders' attack 
on the order apparently ürges that an order can issue only if 
a "flagrant" violation exists. Brief of Petitioner, pp. 20-24. 
These cases are inapplicable to this proceeding for in all 
three the order under consideration essentially prohibited 
violating the law in "any manner." Such broad orders have 
nothing to do with this proceeding where the Commission carefully 
limited the order to the same species of misrepresentation 
Fedders admitted. Even if this were considered a broad order, 
the Supreme Court in Colgate-Palmolive , supra , 380 U.S. at 395, 
held that a broad order was permiasive where three advertisements 
used the same deceptive practice. In Libby-Ow ens-Ford Glass Co., 
et al. v. Federal Trade Commission, 352 F.2d 415 (6th Cir. 1965), 
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the court upheld an order based upon two deceptive advertisements 
by one respondent and twenty-two deceptive advertisements by 
another. Even the decision quoted by Fedders (Brief of Petitioner, 


p. 21), Joseph A, Kaplan & Sons, Inc . v. Federal Trade Commission , 
347 F.2d 785 (D.C. Cir. 1965), is instructive as to the permissive 
scope of an order. The court there upheld two provisions much 
broader than that in the instant case on the ground that the 
respondent had violated the relevant provisions of the law in more 
than one way (as Fedders did here). The court did modify an order 
provision that prohibited numerous actions where Kaplan was 
found to have violated that section of the law in only a single 
way. In this regard, Fedders' characterization of its activities 
as a "single offending practice" is an obvious makeweight. The 
"single" practice violated the law thrice by making separate 
misrepresentations, a finding Fedders does not challenge. 

The "single" practice of misrepresenting the product three 
ways was utilized 173 times in four sample areas (which Fedders 
claims amounts to approximately one-third of its overall 
advertising nationwide (See App. 87a)) in only a two-year 

JJ 

period. In one of the few cases relied on by Fedders 

(Brief cf Petitioner, p. 15) this Court has commented i a 
similar claim, holding: 


7 / while neither the Commission (App. 87a) nor this Court 
nëed to resolve the exact magnitude of the offenses perpetrated 
on the piiblic, it is well to keep in mind the limited nature cf 
the sample when assessing Fedders 1 claims that only 7/10 of 
1% of its advertising was deceptive, on the average only 1 out 
of 16 RCP advertisements w»re deceptive, and the slogan was 
not nationally emphasized (Brief of Petitioner, pp. 7-8, 22-23). 

(Continued on following page) 
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Petitioner's conduct cannot rightly be treated 
as "a single instance of unintentional misrepre- 
sentation." The advertisement was published 
twice, on different dates and it solicited 
numerous readers to make individual purchases 
of small portions of more than 7,000 yards of 
goods offered for sale. Such solicitation by 
false representation cannot be considered as 
a single act. [ Gimbel Bros.. Inc . v. Federal 
Trade CommissionT 116 F.2d 578, î>79, n~ 5 (2d 
Cir. 194'lTT.- 

Finally, Fedders places great emphasis on the fact that 
it discontinued its offending advertising prior to the issuance 
of the complaint, Brief of Petitioner, p. 22. It admits that 
the Commission did not abuse its discretion in refusing to 
dismiss the complaint in this regard. Id.. Undoubtedly, this 
acknowledgement is predicated upon an awareness of the applicable 
cases that hold abandonment of an illegal practice does not 
bar a cease-and-desist order. E.g ., Diener's, Inc . v. Federal 
Trade Commissiou , 494 F.2d 1132 (D.C. Cir. 1974); Cotherman v. 
Federal Trade Commission , 417 F.2d 587 (5th Cir. 1969) (where 
respondents had even ceased business); Libby-Owens-Ford Glass 
Co. v. Federal Trade Commission , supra (where respondents 
ceased the offending advertising 18 months before the complaint 
was issued and promised not to use similar advertisements again); 


7/ (Continued from preceding page) 

The Commission, of course, does not need to prove every violation 
of the law that took place to issue an order. Hoving Corp . v. 
Federal Trade Commission , supra , 290 F.2d at 806 and n. 5T It 
should also be noted, in regarä to these claims, that Fedders 
attempts, through the use of quotation marks, to attribute to 
the Administrative Law Judge, and hence to the Coramission, a 
finding that unique RCP claims were "buried" is without basis 
in fact. Brief of Petitioner, p. 8. Finding of Fact 20 does 
not use the word. 
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Coro, Inc . v. Federal Trade Conunission , 338 F.2d 149 (lst Cir. 

1964), cert. denied, 380 U.S. 954 (1965) (a case relied upon 
by the Conunission in its opinion (App. 89a) in which, like this 
case, the offending practice involved less than one percent 
of the business and there were assurances that the practice 
would not be continued since Coro gave up the line of business, 
but it continued in the same industry). Furthermore, in this 
case, as the Commission found (App. 89a), there is some 
question cf whether Fedders has discontinued the offending 
practices since, during the pendency of these proceedings, it 
disseminated an admittedly false uniqueness claim for one of 
its products (App, lOla). Fedders attempts to minimize this 
additional misrepresentation by characterizing it as "one 
minor and harmless exception" (Brief of Petitioner, p. 22). 

As the case law demonstrates, a misrepresentation in a publication 
of nationwide circulation cannot be considered a minor violation 
of the law ( supra ). Nor is such a major misrepresentation harmless 
( supra ). Under these circumstances there clearly is no merit 
to a claim that discontinuance should lead to a narrowing of 
the order. 

II. The order issued by the Federal Trade Commission 
to cease and desist is not required to be limited 
to objective representations 

Despite the fact that Fedders has been on notice since the 
inception of this proceeding that an order requiring them to 
have a reasonable basis consisting of competent scientific, 
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engineering or other similar objective material or industry- 

wide standards based on such material for performance claims 

that it might make for its products could be issued (App. 14a, 

78a, 82a), for the first time before this Court it seeks 

_ 8 / 

modification of this provision. Having failed to raise 

this issue before the Administrative Law Judge or the Commission 
on appeal, Fedders has failed to exhaust its administrative 
remedies and is, therefore, precluded from raising the issue 
before the Court. Mooq Industr^es, Inc . v. Federal Trade 
Commission , 355 U.S. 411, 414 (1958). 

It has long been established that objections to agency 
decisions must first be voiced to the agency itself before 
they will be considered by a reviewing court. In United 
States v. L. A. Tucker Truck Lines, Inc., 344 U.S. 33, 36-37 


(1952), the Supreme Court stated: 

We have recognized in more than a few 
decisions, and Congress has recognized in 
more than a few statutes, that orderJy 
procedure and good administration require 
that objections to the proceedings of an 
administrative agency be made while it has 
opportunity for correction in order to raise 
issues reviewable by the courts. * * * 


8/ No legal basis for such a modification is advanced. Indeed, 
the sole reason advanced for such a modification is that the pro- 
vision as written is "unduly and unfairly restrictive, since, in 
effect, it would forbid respondent from making any assertion which, 
because of its subjective nature, cannot be substantiated by 
objective proof." (Brief of Petitioner, p. 25). This simple 
conclusory statement should not provide a basis for modification 
of the order. It is instructive to note that two other air condxtioner 
manufacturers have agreed to order provisions containing the same 
requirements of objective substantiation of performance claims 

covered by the order as has ; been imposed on Fedders. In the Matter_ 

of Whirlpool Corporation, et al., FTC Docket No. C-2515(June 25, 1974); 
In the Matter of City Investing Company , FTC Docket No. C-2478 
(Decembsr 3, 1973) (see addendum to this brief). 
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If this Court considers the issue that Fedders failed 
to raise before the Commission, it should consider the 
provisions of Paragraph 2 in the context of the proceeding 
that was held before the Commission. Courts generally do 
not read the order of an agency in the abstract, but with 
reference to the findings of the agency, in the light of the 
language it uses and in light of the record of the proceeding 
below. Swift & Co . v. United States , 393 F.2d 247, 356 (7th 
Cir. 1948). The Commission in authorizing the Special Report 
that led to Fedders' admission that they had no substantiation 
for the claims that are the subject of this proceeding, pointed 
out: 


The claims made in advertising consumer products 
often lead the consuming public to believe that 
such claims are substantiated by adequate and 
well-controlled scientific tests, studies, and 
other fully documented proof. 

If the public and the Commission knew 
whether substantiation actually exists and the 
adequacy of substantiation, they would be aided 
in evaluating competing claiins for products f ^nd 
in evaluating between the seller who is advertising 
truthfully and one who is unfairly treating both 
consumers and competitors by representing, directly 
or by implication, that it has proof when in fact 
there is none or the proof is inadequate. [ Resolution 

Requiring Submission of Special Reports Relating to 
Advertising Claims and Disclosure Thereof by the 
Commission in Connection with a Public Investigation 
36 Fed. Reg. 12,058, a£ amended , 35 Fed. Reg. 14,680 

(1971)] 
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This statement, coupled with the instant litigation 
in which Fedders admitted making representations that implied 
an objective basis existed for these claims, when as Fedders 
also admitted, there was no reasonable objective basis for 
them, makes it clear that the order is not designed to, and 
does not, prohibit claims which because of their subjective 
nature would not imply that the claim is substantiated by 
objective proof. Thus, to the extent that Fedders makes claims 
that are solely subjective for their product, there is no need for 
substantiation. However, to the extent that the product claims 
specified in the order imply they are objective, they must be 
substantiated. The law, of course, does not prohibit mere "puffmg" 
but the existence of "puffing" depends upon the context in which it 
is used. E.g., Goodman v. Federal Trade Commissign , 244 F.2d 584, 

603 (9th Cir. 1957). 

The modification of Paragraph 2 proposed by Fedöers goes 
far beyond allowing subjective claims however, and if adopted by 
this Court, would defeat the entire purpose of the proceeding. 

Fedders' formulation "if and to the extent such statement is objective 
in nature and capable of objective proof" would allow it to make 
any statement that was objective in nature but not capable of 
objective proof. It was exactly this type of misrepresentation 
that the Commission’s Resolution, supra , and this proceeding 
were designed to prevent. The proposed modification would, in 
effect, virtually eliminate the order provision. 



Finally, since the Commission's Rules of Practice, 16 C.F.R. 
§ 3.61(d), (e): (1) permit one subject to a cease-and-desiSt 

order to ascertain in advance of embarking on a course of 
action whether it will violate the order, (2) provide for 
rescission or modification of an order, and (3) state that 
good faith reliance on Commission advice under these rules 
will preclude a finding on a violation of the order, the 
potential harm that can befall Fedders is nonexistent. The 
Supreme Court and other courts have recognized that this 
procedure alleviates the need for mathematical precision in 
a Commission order. Federal Trade Commission v. Colgate- 
Palmolive Co., supra , 380 U.S. at 394; Giant Food Inc . v. 

Federal Trade Commission, 322 F.2d 977, 986 (D.C. Cir. 1963), 
cert. dismissed, 376 U.S. 967 (1964); Regina Corp , v. Federal 
Trade Commission, 322 F.2d 765, 770 (3rd Cir. 1963); Vanity 
Fair Paper Mills, Inc . v. Federal Trade Commission , 311 F.2d 
480, 488 (2d Cir. 1962). 

Since there is no legal or factual basis for the 
modification of the order that Fedders proposes, it should 
not be adopted even if this Court considers it. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the 

Commission's order to cease and desist should be affirmed 

. 1 / 

and enforced in its entirety. 


ROBERT J. LEWIS 

General Counsel 

GERALD HARWOOD 

Assistant General Counsel 

DENIS E. HYNES 

Attorney 


Attorneys for the Federal Trade Commission 


July 1975 


9/ "To the extent that the order of the Commission is affirmed, 
tHe Court shall thereupon issue its own order commanding obedience 
to the terms of such order of the Commission." Federal Trade 
Commission Act, Section 5(c), 15 U.S.C. S 45(c). 
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ADDENDUM 





UNITED STATES OP AMERICA 
Rr'FORE FEDERAL TRADE COMMISSION 


In the Matter of 


CITY INVESTING COMPANY, 
a corporation, and 

RHEEM MANUFACTURING COMPANY, 
a coiporatlon. 


.) 


COMPLAINT 


DOCKET NO. C-2^-78 



Pursuant to the provisions of the Federal Trade Conunission 
Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to belleve that 
City Investing Company, a corporation and Rheem Manufacturing 
Company, a corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

PARAGRAPH ONE: Respondent City Investing Company, is a 
corporation organized, existing, and doing business under and 
by virtue of the laws of the State of Delaware with its princl- 
pal offices and place of business located at 767 Fifth Avenue, 

New York, New York 10022. 

Respondent Rheem Manufacturing Company, is a wholly owned 
corporate subsidiary of City Investing Company, and ls organized, 
existing, and doing business under and by virtue of the laws 
of the State of California with its principal offices and place 
of business located at 400 Park Avenue, New York, New York 
10022. 



\> 


<r 


y. 


The aforesaid respondents cooperate and act together 
in carrying out the acts and practices herein set forth. 

PARAGRAPH TWO: Respondent City Investing Company, 
is now. and for some time last past has been, engaged in 
holding diversified industrial and real estate enter- 
prises, including, but not limited to, Rheem Manuiacturing 

Company. 

Respondent Rheem Manufacturing Company, is now, and 
for some time last past has been, engaged in the manuiac- 
turing advertising, sale, and distribution of, among other 
itemc^ 5 Corsaire and Rheemaire brand residential central air 
conditj-oning equipment. 

P^RAGRAPH THREE: Respondents City Investing Company 
and Rheem Manufacturing Company cause the said products, 
when sold to be transported from their place of business 
in various states of the United States to purchasers lo- 
cated in various other states of the United States and in 
the District of Columbia. Respondents maintain, and at 
aii times mentioned herein have maintained, a substantial 
course of trade in said products in commerce, as commerce 
is defined in the Federal Trade Commission.Act. The volume 
of business in such commerce has been and is substantial. 

• 

PARAGRAPH FOUR: In the ccurse and conduct of their 
aforesaid business, and at all times mentioned herein, 
respondents City Investing Company and Rheem Manufacturing 
Comnany have been and now are in substantial competition 
in commerce, with corporations, firms, and individuals in 
the sale of products of the same kind and nature as that 
3 old by said respondents. 

PARAGRAPH FIVE: In the course and 
aforesaid business, and for the purpose of inducing the 
nurchase of Corsaire and Rheemaire residential central air 
rondltioaing equipment, the respondents have made, and are 
now making, numerous statements and reprerentations in 
advertisements and commercials with respect to said products. 










Typical and illustrative of said statements and repre- 
sentations, but not inclusive thereof, are the following 
excerpts: 

(1) And because ic's Rheem you k.now you're 
gettlng the ... most efficient central 
cooling you can get. 

(2' The revolutionary cooling ... system that 
reconditions and refreshes lnside air 
every second. 

(3) And because it’s Rheem, you know you're 
getting the quietest ... central cooling 
you can get. 

PARAGRAPH 5IX: Through the use of said advertisements, 
and others not specifically set out herein, respondents have 
represented and are now representing, directly or by implica- 
tion, that: 

(l^ Rheem Manufacturing Company residential central 
air conditioning systems are the most 
efficient central cooling systems one can 
buy; 

(2^ Rheem Manufacturing Company residential 
central air conditioning systems are 
revolutionary cooling ... systems that 
reconditlon and refresh inside air every 
second, making Rheem systems more advanced 
than other systems available to consumers. 

PARAGRAPH SEVEN: In truth and in fact: 

(1) Rheem Manufacturing Company residential 
central air conditioning systems are not 
the most efficient central cooling systems 
one can buy; 

(2ï Rheem Manufacturing Company residential 
central air conditioning systems are not 
revolutionary cooling systems, but are 
similar to other systems available to 
consumers. 
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Thcrefore, the statements and representations as set 
forth in Paragraphs Five and Six were and are false, mis- 
leading and deceptive. 

PARAGRAPH EIGHT: Through the use of said advertise- 
ments, and others not specifically set out herein, respon- 
dents have also represented and are now representing, 
directly or by in.plication, that: 

(1) Rfieem residential central air conditioning 
systems are the quietest systems available 
to consumers, in comparison with like systems 
made by other manufacturers; 


2) At the time they made the representation 

set forth in Section (lï of this Paragraph, 
they had a reasonable basis from which to 
conclude that Rheem residential central air 
conditioning systems wére the quietest systems 
available to consumers, in comparison with 
like systems made by other manufac.turers. 

PARAGRAPH NINE: In truth and in fact, at the time the 
repr~^ntaticn set forth in Section (1) of Paragraph .ight 
was respondents had no reasonable basis from which to 

conc’■ ^ that Rheem residential central air conditioning 

SV so, were the quietest systems available to consumers, 
in con^arison with like systems made by other manufacturers. 

Therefore, the statements and representations as set 
forth in Paragraph Five and Eight were and are false, mls- 
leading and deceptive. 

PARAGRAPH TEN: Furthennore, the making of the 
tion that Rheem Manufacturing Company residential central air 
conditioning systems are the quietest systems available - 
consumers, without a reasonable basis for making such repre- 
sen?“?on Is in itseif an unfair act or practice in commerce 
as "commerce" is defined in the Federal Trade Commission Act. 










1 


PARAGRAPH ELEVEN: The use by respondents of the afore- 
said false, misleading, emd dtceptive acts or practices and 
the heretofore described unfair act or practice has had, 
and now has, the capacity and tendency to inislead members 
of the purchasing public into the erroneous and mistaken 
belief that said staternents and representations were and are 
true and int.o the purchase of substantial quantities of 
said products by reason of said erroneous and mistaken 
belief. 


PARAGRAPH TWELVE: TTre aforesaid acts and practices o£ 
respondents, as herein alleged, were and are all to the 
prejudice and injury of tlre public and of respondents' com- 
petitors and constituted and now constitute unfalr or 
deceptive acts and practices and unfair methods of competition 
in commerce in violation of Section 5 of the Federal Trade 
Commission Act. 


WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission on this 3rd day of December A.D., 

1973 , issues its complaint against said respondents. 


l-iy the Commission. 


S E A L 


L/^f - Q't 

Cnarles A. Tobin, 


Secretary. 





UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: 


Lewis A. Engman, Chairman 
Paul Rand Dixon 
Öavid S. Dennison, Jr. 
Mayo J. Thompson 


) 


In the Matter of ) 

) 

CITY INVESTING COMPANY, ) 

a corporation, and 

RUEEM MANUFACTURING COMPANY, ) 

a corporation. ) 


DOCKET NO. C-2^-78 
DECISION AND ORDER 


The Commission having heretofore determined to issue its 
complaint charging the respondents named in the caption hereto 
with violation of the Federal Trade Commission Act, and the 
respondents having been served with notice of said determina- 
tion and with a copy of the complaint the Commission mtended 
to issue, together with a proposed form of order; and 


The respondents and counsel for the Commission having 
thereafter executed an agreement containing a consent order, 
a statement that solely for the purpose of the consent agreement 
and order the respondents shall not contest the jurisdictional 
facts set forth in Paragraphs 1,2,3,4, and 12 of the complamt, 
a statement that the signing of said agreement îs for settlement 
purposes only and does not constitute an admission by responden -s. 
that the law has been violated as alleged în such complamt, 
and waivers and other provisions as requxred by the Commission 

Rules; and 


The Commission having considered the agreement and having 
Drovisionally accepted same, and the agreement contaxnmg 
rovient order having thereupon been placed on the public record 
} a period of thirty (30) days, now in further conformxty 
w’ tî’e procedure prescribed in S 2.34 (b) of îts Rules, t e 
Lwi ^i.'ion hereby issues its complaint in the foym contemplated 
by' sa.'.d agreement, makes the following jurisdictional fmdmgs, 
and enters the following order: 



1. Respondent City Investing Coinpany is a corporation 
organized, existing and doing business under and by virtue of 
the laws of the State of Delaware, with its office and 
principal place of business located at 767 Fifth Avenue in 
the City of New York, State of New York. 

Respondent Rheam Manufacturing Company is a whclly owned 
corporate subsidiary of City Investing Cempany, and is organ^zed, 
existing and doing business under and by virtue of the laws 
of the State of California wi.th its principal office and place 
of business located at 400 Park Avenue, in the City of New York, 
State of New York. 

2. The Federal Trade Commission has jurisdiction of ;he 
subject matter of this proceeding and of the respondents, and 
the proceeding is in the public interest. 

ORDER 

IT IS ORDF.RED that respondents City Investing Company 
and Rheem Manufacturing Company, their successors and assigns, 
and their officers, agents, representatives, and employees, 
directly or through any corporation, subsidiary, division or 
other device, in connection with the advertising, offering for 
sale, sale or distribution of Rheem Manufacturing Company 
residential air conditioning products or systems, do forthwith 
cease and desist from: 

1. Representing, directly or by implication, that 
Rheem Manufacturing Company residential air conditioning 
products or systems are: 

(a) The most efficient cooling products or systems 
available unless, at the time such representation is made, 
respondents have a reasonable basis for such representation, 
which shall consist of competent scientific tests, or industry- 
wide standards based on such tests established by the Air 
Conditioning and Refrigeration Institute or by the American 
Society of Heating, Refrigeration and Air Conditioning 
Engineers, Inc. or other standards for comparing the efficiency 
of residential air conditioning products promulgated by similar 
organizations and based on competent scientific tests. 









(b) Revolutionary or more advanced products or systems 
as compared to those offered by competitors because they 
recondition and refresh inside air every second; or representing 
in any manner that any such products or systems are revolutionary 
or more advanced than other products c * systems in any respect 
unless the characteristics which actua^ly render the products 
or systems more revolutionary or more advanced are clearly 
and conspicuously disclosed in immediate conjunction therewith. 

2. Representing, directly or by implication, that Rheem 
Manufacturing Company resident.ial air conditioning products 

or systems are the quietest such products or systems available 
to consumers unless, at the time such representation is made, 
respondents have a reasonable basis for such representation, 
which shall consist of competent scientific tests, or industry- 
wide standards based on such tests established by the Air 
Conditioning and Refrigeration Institute or by the American 
Society of Heating, Refrigeration and Air Conditioning 
Engineers, Inc. or other standards for comparing sound or 
noise levels of residential air conditioning products promulgated 
by similar organizations and based on competent scientific tests. 

3. Making directly or by implication, any other state- 
ments or representations as to the performance characteristics 
of any residential air conditioning products or systems unless, 
at the time of such representations or statements, respondents 
have a reasonable basis for making such representations or 
statements which shall consist of competent scientific, 
engineering, or other similar objective material. 

4. Failing to maintain accurate records which may be 
inspected by Commission staff members upon reasonable notice: 

(a) Which consist of documentation to support any 
and all claims made after the effective date of this order 
in advertising or sales promotion material concerning the 
performance characteristics of uny and all residential air 
cond:'f ioning products or systems : 

(b) Which provided the basis upon which respondents 
relied as of the time those claims were made; and 

(c) Whicn shall be maintained by respondents for a 
period of three years from the date such advertising or 
sales promotion material was last disseminated. 
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IT is FURTHER ORDERED that each respondent corporation 
shall forthwith distribute a copy of this order to each of 
its operating divisions involved in the advertising promotion, 
distribution, or sale of Rheem residential air conditioning 
products or systems. 

IT IS FURTHER ORDERED that respondents shall notify the 
Commission at least 30 days prior to any proposed change in , 
the corporate respondents such as dissolution, assignment 
or sale resulting in the emergence of a successor corporation 
the creation or dissolution of subsidiaries, or any other 
change in the corporation which may affect compliance obli- 
gations arising out of the order. 

IT is FURTHER ORDERED that respondents herein shall 
within sixty (60) days after service upon them of this order, 
file with the Commission a report, in writing, setting forth 
in detail the manner and form in which they have complied 
with this order. 


By the Commission, 


S E A L 


ISSUED: December 3, 1973 




Cnarles A. Tobin, 
Secretary. 









VNrFED STATES OF AKEKICA 
DEPORE FEDERAL TRADE COMMISSION 


In the I'atter of 

WHIRLPOOL CORPOKATIOH, 
a corporatlon, and 
DOYLK DAîïE BERH3ACH, I»C., 
a corporetion. 


DOCKET NO. C-2515 


Coiriplaint 

Purouant to tha provisions of the Federal Trade uoiaraission 
Act. and by virtue ot’ ti.o authorit.y vosted ln it by i ud 
Act the Federul Traoo Coianission, having reason to .iicve 
that VJTiirlpool Corporation, a coiT}oration and Doyie Daue 
Bcrnbach, Inc., a coraoration, hereintffter referred itv m 
respondents, have viflated the provisions ot said A<* * nnd 
ît aorcarir'-- to t'ne Cor«r.iKSion that a procced^ng by : - ir. 
respect thêrecf v.'ould be in the publi.t intercst, her-oy issues 
its conpltint statin; its charges in that respect a.. i>IIov.s. 

PARAüP.APH OHE: Kospondent Vhi rlpool •torporatici-' 
a corporaticn organi nd, existing and doing bu,inu.s inder 
and by virtue of tho lnws of the State of Delawarc w < h its 
principal offico ar i placo of busiueso located at Bcr.t'on 
Harbor, Kichigan. 

Rcsnoiident Doyle Danc Bernbach, Inc., is a corp.ú-ation 
organired, oxistine anl doing business underand v.rtue 
6 r . nf the Si atn cf Ne„ Ycrlc, wlth its princ :pal 
office and placo oi' business Xocated at 20 W. 43ra S .roet, 

Mcw York, Hew York. 

The aforcnrenticu.cl ro-pondents cooperate and a. ; togcthor 
i„ oarryine out tha «u anâ pracUeua hereln set f,' *h. 

PAKA r î T, AP M TV.’O; i>jsoor.dent V’nlrlp ;ol Corporati'- : Inc. 
is now and hlt bcer • r.gaged In the tdvortising, ofi,ring ior 
s le, sulc *nd dlr.M ihutLon of Wlilripool alr conait.. ’-örs. 





• • * '» 

PARAGRÂpH THREE: Resportdent Do^te Dane Bernbach, Ino. 
is rioii and has been an advertis.lng agen^y for Vhirlpool .. 
Corporation; lt has prepared and now prepares and plaqës 
advertiüing, lncluding but not limited to the advertislng 
r-ferred to herein, for the purpo3e of promoting the sale * 
of thu products of respondent VMrlpool Corporation. 

PAHAGrJü?H FOLJR: In the course and conduct of its 
aforesaid buslness, respondent VAiirlpool Corporarion now 
causea and has caused lts air condltioners, uhen sold, to 
he transported fror. its place of tmsiness in the State of 
M'chigan to purchasers thereof located in various states cf 
the United States, ;md in the Distriut of Columbia. Reapond- 
en t WhirlpooX Ccrporation therefore maintains, and at ail 
tinns mentioned hcre.in has maintained, a substaritial course^ 
of trade in said air conditioners in ôonu.i'.rce, ar. coi.unerct; 
is defined ln the Fedcral Trade Comnissicn Act. 
î ' 

FARAC.RAPH FIVE: In the course and conduct of ite 
busineos as aforasaid, auci at aii t».rricij rentjcr:ed îiereln, 
respondent Whirlpool corporatlon haa been, and is now, in 
substantial competition in connerce viith corporations, 
firms and individuals engoged in the sale of air conditxoners 
of t.he sme venoral type as that sold by respondent. 


Tn th c *' course and conduct of it3 businoss as afore- 
said and at all tJmes mentioned* herein, respondent Doyle 
Dane’uernbach, Inc., ha3 been, and is now, in substantiai 
competltion in comjmerco with corporations, firius and 
indlviduals. in the advercising bu3ineas. 


PARAGRAPK S" f X: In the course ar.d conduct of their 
buslncss as aforesaid, and for the purpose of inducing the 
sa*»e of tho said -ir conditloners in ccranerce, as co::jner, o 
i^dc-finmd in the Fedrral Trcdcs Ccmmisoion Act, respondents 
havt: d 1 .ssor.:lnitôd, and caused to be dissei.rit.attd, eertaln 
adv *j ti 3 ements of said air cond.ttioncrs, including but not 
iinïted to, advertisenenta printed in magazines and nev;£- 
papers, and advortiso.r.ents trsasmitted by tcLcvisxon s ^- lon3 
lo' , a*‘ed jn varloua states of thc linited States and xn tho 
üiútrict of Colur.uxa, having sufflcient power to carry ouch 
broadcastu acrcac state lines. 


FARACRAPH SFVEWï 
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F.cntations ao 
t.iîiv.u! thor*v>f 
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Typical of tho atalement3 and repre- 
in sr.ld wvivet t l c.rm.iht s, tut not all 
; thc foUcwlne se.-.ment of the audio 
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portion o.f* a network telovislon corrjp.ercial for Whirlpool 

uir conditioners: 

I 

Cn or.e af those partleularly hot days, when 
its a raal struggle just taoving around a.';a you 
have all ycu cun’do to keup going, it's rdce to 
come home to a WTiirlpool air conditicner. You 

.-,eu onl y anirlpo cl nas the specivl F-tr-l.c , Batton- 
i o cooi you oi f t \tra rist ... h'ïîpTTiô is Mipplluü) 

PAHAORAPH F'.iaîlï: iiy and t.hrough tho use cx' Ihe aforo- 
oald 3tatemant3 and ropreaentations, respnndc.-its l'»avo 
represented, directiy or by impltcation, that the Panic 
Kultou" ia a ur.is ffîature cf V.i*ivXpcol eir conuitio.iers, 
not fouii ‘1 orv other uir conditi • ;neï > ... 

PARAGRAPH NIHE: tn truth anct in fact the "Panic Button” 
is not a uniquo feat.ure of tfntripool air cr.nditioners. Ir. 

^ "Panic i'utton" is iiAü'dy a controi v.tiicn oc.t..i /ute.. 

the highest of ths thrco fan speeds or. said t<i.r conditionors, 
oml in't'uat vanpeet is substantially similur to ccutrolr. on 
comparable air ccnditioners nuide by othor ccmpanies. 

Tiusrefore, tiie otatements and rcprossnt ttions roferred 
to in f-:trugra.ph3 Seven auu Elght ucre and ure falae, nislcnd- 
i n «r -tnd doctptive, ar. 1 the advurtisemcnts referrod to in 
Par^raphr S.x, Suvun and ' no and arc unfair or 

deoeotivc! act s or practiceo in co::jr.?.rcc in vlolation of 
Secticr. f> of the Fodoral Trad Corjnission A»-t. 

PARASRAfH T.:;r: liy anâ throu^h tho uso of the af jresald 
alatenonts and rupresr.ntations, rospondunts have aiso 
î-ecrer.ented, directly or by i^plication, that a, the timu 
th- fu '-ojld sr.ötam»p.iu o.nd - •.jror.entation.? vicro madc, 
ro juoruient s h-J a rôiu»or'.abie n:-.s fro r r.i .'h to con-.Xune 
that ihirlrool air C''nJ ttioners, operat!.n r ?. f.t the i an siic.. 
fcctivâted ly thc " PahJ c Bu» W. Vivl an iniviül ceoMnj. 
caoebil ity vhich u'.-. subdtantiilly r.recu-. r c.u- that of 
comparable -■uûifci.oncr.. i* aûu by otl.er . .nipanieî. 

Eî.O.'EN: T.n truth »:;d in fact, at thn tlm* the 
t,- -.t r-"*'.*es2nt.atior.:- r'v.Ie, rojpoc .ent 

n‘td ni'icv'rv-Vié v. n >m V.ich ' :» c *« e-uúu :hr.t. Vhirlpuoi 

, \ Y -r-’dlttcnei ;. -'eerr.t t u?? at the fan -c :-ed e.eLi.vated oy 
, ‘ r c .‘., l 7 , .<• ',.•,-» ;,n initi:.l c'vd n-' cr-.blllty which 
;V; .. .• • i• "h-n i-.'.a* eir r i:\i~ 


1 1 oi'üTs- i :-- i 


::*•«♦:.; c i* . j. 


V 



Therefort*, the elatoAenté and representaUons referred 
tv> in Parnffrapha 3«von, Ten and Eloven werp and ar« faiee, ml3- 
lnadliw and docaptlve, and the adveftiaewôi.ts réferted %o in * 
rnraÄrapha tfix and Seven wore and are unfair or dcceptive 
:wte or practice8 in comroarce in vlolation ofiSectlon 5 of 
tho Pcderal Trndo Coitwlsaioii Act» 

PARACRAPH TWFXVK: By ai‘d through thô use of the afore- 
said utatÄmenU and representations, respondents have also 
rcpresented, directly ov by implicatlon, that w 5 irl PJ oi ® ir 
ccnAitionfc-rö, oparating at the fan 3 peea ÄC-.yaed by the 
•’-anio 3ut toti", ï:avc a:: ir.it ial cooltnc capabiUty which 
U iubrtantially freater tlun that of corrparablc .iir condi- 
î.icners tüule hy other corpanies. At tne cime sa,d s.ate- 

îuid repre 3 entations were m;uie, respondents naa no 
jv.Ws'n ibXe haeis frcir. which to conciude that such was the 

fact. 

Th sreforc, tî'.e stateir.ents or.d representaticna reierred 
u' in Fr.rafiraphö Seven anC Twelve were and ure false, r.is- 
ftn j jccertivo, and the advrrtiseir.ents reierred to 
Vn ïïârXh* 1?x aik'aeven Wero ar.d are unfair or deceptlve 
v'ta or practices in co’.rjr.erce in violatioa of oection 5 of 
the Federal Trade Corr.isoion Ac.:, 

PARAGRAFH 7HIRTEEN: l’hc usp by rncpondents of the afore- 
? a ij ur.fair cr deccptive acts or pructlces has had, and now 
ha« ‘re capacitv and tcndency to r.iislead a subswantial 
owîrtion of the tur.'liaj'r: puVlie ir.to the erroneous ar.d roietaken 
be^ief that seid ytatc.-.&nts and reprecentatior.s wete and are 
true and into the puvchare of substantial quaritities ot said 
products by reason cf said erroneous and nr.istaken belief. 

PARAGFAj-H FOÎ ; F.i‘EFX: The aforesaid ccts orprac.tAccs of 
'•esDor.der.ts, herein alleGed, wc*re ana are all to the 
tve^udice aiid injurv oi’ the public ani of respondents cor.- 
Ä Sd constituced and now conetitute unfair methods 

.-arxie -* ticn in cc;.roercc and ur.fai r or deceptl\e aw.w.- c.r 

ïr, «««.'.• l'. vioutic. of Cwotlon 5 of tho Poaerol 

fradc Corr..is3icn Ae*. 

VHRREIOKE, THS PRHMÎSSS C0K3IDEHFD, the Federaî Trade 
Comr.i p sion on tlûs 25th day of June A. D., 19?4 
1 s-raes its cor.:plr.ir.t ag.iinst snid respondents. 


Bv **hî.' C •nmin .io'i. 


S E A L 


.(/ ( 


Clnrles A. Toh 1 n, 
Focr'ît'i’ v. 
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F.xplanation of Consent Agreement from 
Proposed R espondent Whirlpool Corporation 
in Whirlpool Corporation, et al. t File 
No. 722 333 6. 


The consent order the Commission has provisionally 
accepted from proposed respondent Whirlpool Corporation 
in Whirlpool Corporation, et al., File No. 722 3336, resulted 
from a proposed complaint challenging a television commercial 
which depicted an old prospector in need of quick relief from 
the heat staggering into a shack and pressing a button on a 
Khirlpool room air conditioner. The following language was 
part of the audio portion of the commercial: 

.,.[0]nly Whirlpool has the special 

Panic Button to cool you off extra fast. 

The consent order applies to all room air cooling 
products and central air cooling systems advertised and sold 
under the "Whirlnool" brand name. The term air "cooling" is 
used rather thai. air "conditioning" to clarify that the order 
covers any product or system that performs a.i air cooling 
function, but does not cover products or systems that 
perform only functions such as air heating or cleaning. The 
latter types of products, which the order was not intended to 
cover, could arguably fall within the meaning of the general 
term "air conditioner." 

The major substantive prohibitions of the order, contained 
in Part I, may be divided into two categories, which correspond 
to the two types of violation alleged in the proposed complaint. 
The first set of provisions, w'nich appears in Part I, 

Paragraphs 1, 2 and 3 comprises the "uniqueness" section of 
the order. Paragraph 1 directly prohibits one of the repre 
sentations challenged in the proposed complaint, which is the 
claim that the "Panic Button," the button which activates the 
highest fan speed on Whirlpool room air cooling products, is 
a unique feature of Whirlpool room air cooling products. 

Paragraphs 2 and 3 are "fencing-in" paragranhs based on 
the representation prohibited in Paragraph 1. ihe purpose of 
these two paragraphs, which apply to central air cooling 
systeins as well as room air coolir.g product^, is to expand the 
order coverage beyond the precise prat..v.e challenged in the 
complaint, by prohibiting similar practjces with respect to 
all products covered by the order. Thus, Paragraph 2 prohibits 
false representations of uniqueness as to any button, control 
uevice or any other feature of any product covered by the o,*der, 
and Paragraph 3 carries the prohibition of false representat;ons 
of uniqueness to claims that any covered product is umque ”in 
any other material respect." 






The second set of provisions in Part I constitutes 
the "reasonable basis" section of the order, Paragraph 4 
directly prohibits the second major practice challenged 
in the proposed complaint, which is representinp*without 
a reasonable basis for such representation, that Whirlpool 
room nir cooling products have an ?, initial cooling capability 
which is substantially greater than that of comparable air 
conJitioners made by other companies, "Initial cooling 
capabi1ity" is defined in the order as "the speed with which 
an air conditioner, upon initial act.ivation o, the unit, is 
able to lower the temperature to a given temperature in the 
area being cooled." The provision of the proposed complaint 
, which gave rise to this order pavagraph had alleged, in 

essence, that in the context of the commercial as a whole, 
the language quoted above represented that, operating at the 
fan speed activated by the "Panic. Button," the Whirlpool air 
conditioner had an initial cooling capability which was 
substuntially greater than that of comparable air conditioners 
made by other companies. The proposed complaint had further 
alleged that the proposed respondent did not have a reasonable 
hasis for this representation. 

Paragraph 5 of the order is a "fencmg-in" paragraph, 
based on the reasonable basis allegations of the proposed 
complaint. This paragraph is designed to require a reason- 
able basis for all represeniations related in any manner to 
t l c air cocling function of the products covered by the order. 
Section (a) of Paragraph 5 requires a reasonable basis in 
the forra of "competent scientific, engineering or other 
similar objcctive material" for representacions as to the ^ 

"air cooling, circulation or dehumidification capabilitiea 
of the covered products. Claims concerning air circulation 
and dehumidification are included because these functionr. are 
intimately related to the cooling function. . 

Section (b) of Paragraph 5 requires a reasonable basis 
for claims concerning the "efficiency of use of electric 
nower" of the covered products. This provision was mcluded 
in ihe order because, as will he discussed below, efficiency 
is also closely related to the cooling function of the covered 
, products. The nature of the reasonable basis required by 

f section (b) for efficiency claims differs from that required 

hy Section (a), in that Scction (b) requires ’competent 
scicntific tests, or industry-wide standards based on such 
tests" estrblished by certain trade associations, or by an 
agency of the feueral government. The reason for the differing 
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reasonable basis requirements in the two sections is that 
while Section (a) covers a potentially great variety of 
claims for which the proper form of substantiation cannot 
be foreseen at this time, Section (b) covers one specific 
type of claim for which established, reliable methods of 
measurement are presently in existence. Since all of the 
possible types of claxm which could be encompassed by Section 
(a) cannot be foreseen, it would be inappropriate to limit 
strictly the types of substantiating material which could 
be used to provide a reasonable basis under this section. 
Rather, the general requirement of "competent scientific, 
engiheering, or other similar objective material," which 
affords flexibility but still requires objective evidence 
for a reasonable basis, appears preferable. 

On the other hand, a widely accepted formula exists for 
determining the efficiency of air conditioners. According 
to this formula, the "energy efficiency ratio" is determined 
by dividing the BTU per hour output by watts of electrica? 
input. In other words, the energy efficiency ratio represents 
the amount of cooling provided per watt of electricity used. 
This formula is utilized both by the trade association 
encompassing manufacturers of room air conditioners, the 
Association of Home Appiiance Manufacturers, and by that 
encompassing manufacturers of central air conditioning systems, 
the Air Conditioning and Refrigeration Institute. Since 
..n acceptable method of evaluating efficiency is available, 
it appears reasonable to require that this method, or an 
equally reliable one, be used to determine efficiency for 
purposes of the order. Thus, Secticn (b) provides fhe option 
of utilizing the industry-wide standards for determining 
efficiency established by the two trade associations 
mentioned above, but also allov/s use of any other "competent 
scientific test" to determine efficiency. Tn addition, the 
section allows reliance on industry-wide standards which 
might be established in the future by some other organization 
similar to those named in the order, or by the federal 
government, but only if such standards are based on competent 
scientific tests. 

Part II of the order is a recordkeeping provision which 
reqnires the proposed respondent to maintain documentation 
of individual representations covered by Part I of the order 
fora period of three years from the date the representation 
was 1ast disseminated by the proposed respcndent, and to 
inake such records available to duly authorized representat ives 
ot the Commission upon reasor.able written notice. This 




provision is similar to the recordkeeping requirement 
imposed by the Commission in the Firestone case, The 
Firestone Tire S Rubber Company , Docket No. 8818, îssued 
Sentember 22. 1972. aff'd. The Firastone Tire S Rubber 
Company v. F. T. C., No. 72-1990 (6th Cir. June 27, T573), 
The duration of the over-all recordkeeping requirement 
in thc* prescnt matter is limited by the order to ten years, 


Part III of the order contains standard administrative 
requirements included in all orders issued by the Commission. 














UNÏTED STATES OF AMERICA 
BF.FORE FEDERAL TRADE COMMISSION 


Commissioners: 

Lewis A. F.ngman, Chairman 
Faul Rand Dixon 
Mayo J. Thompson 
M. F.lizabeth Hanford 
Stephen Mye 


In the Matter of 

WHIRLPOOL CORPORATION, 
a corporation. 


) 

) 

) 

) 

) 


DOCKF.T NO. C-2515 

DECISION AND 
ORDER 


The Conunission having heietoiore dete ™ j" e î*° 

its complaint charging the respondent named in^the.cap 

and^the^respondent^having^been^served with notice of said 

determination and with a copy of ^“^‘^" 'oSosed 
Commission intended to issue, together with a proposea 

form of order; and 

The respondent and counsel for the Commission having 

ment S that^the^sifjning^of^said^agreement^is^for ^settlement 

EFäSîalSï! Iri iîiv^r î ÄÄÎÏi-” »S“i”d 

by the Commission's Rules; and 

The Comnission having considered the agreement and 

nnhlic record for â period of siKty y • 

ïï fS«h« conformity with the procedure prescniied n 
g, of its Rules, the Commission hereby îssues îts 

?™ 3 îiiit in îhe fo™ contemplated by said agreement, mahes 
the following jurisdictional findings, and enters the 
following order: 




1. Respondent Whirlpool Corporaticn is a corporation 
organized, existing and doing busines. nder and by virtue 
of the laws of the State of Delaware wich J' -''inciple 
office and place of business locat« t Be Harbor, 
Michigan. 

2 The Federal Trade Conmission nas jurisc’ : ction of 
the sübject matter of this proceeding and of Vhe respondent, 
and the proceeding is in the public interesr. 















ORDER 


I 

IT is ORDERED that respondent Whi Corporation, 

its successors and assigns, officer'! nts, representa- 

tives and employees, directly or t) j^.i any corporation, 
subsidiary, division or other device in connectxon with 
the advertising, offering for sale, sale or distribution 
of Whirlpool brand room air cooling products or Whirlpool 
brand central air cooling systems, hereafter referred to 
as "such products," in commerce, a« "commerce is derined 
i n the Federal Trade Commission Act, do forthwith ceaso 
and desist from: 

1. representing, directly or by implication, 
that the button which activates the highest 
fan speed on any of Whirlpool brand room air 
cooling products is a unique feature of such 
room air cooling products; 

2. representing, directly or by implication, that 
^ny such products have a button, control,devxce 
or other feature which is unique, unless such is 
the fact; 

3. representing, directly or by implication, that 
any such products are unique in any other materiai 
respect unless. such is the fact; 

4. represent ing, directly or by implication, that 
any such Whirlpool brand room air cooling products 
have an initial cooling capability which is sub- 
stantially greater than that of comparable room 
air conditioners made by other companies, unless, 
at the time such representation is made, respondent 
has a reasonable basis for such representation, 
which shall consist of competent scientific, 
engineering, or other similar objective material 
(For the purposes of this Paragraph, the teim 
"initial cooling capability" shall refer to the 
speed with which a room air conditioner, upon 
initial activation of the unit, is able to lower 
the temperature to a given temperature in the 
area being cooled); 






)f 


/ 
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S. making, directly or by implication, any other 
statements or representations as to: 

(a) the air cooling, circulation, or 
dehumidification capabilities of 
such products, unless, at the 
time such representation is made, 
respondent has a reasonable basis 
for such representation, which 
shall consist of competent 
scientific, engineering or other 
similar objective material; and 

(b) the efficiency of use of electric 
power of such products, unless, 
at the time such representation 

is made, respondent has a reasonable 
basis for such representation, which 
shall consist of competent scientific 
tests, or industry-wide standards based 
on such tests established by the 
Association of Home Appliance Manufac- 
turers, the Air Conditioning and 
Refrigeration Institute, or a similar 
organization, or by an agency of the 
government of the United States. 

II 


IT is ORDERED that respondent Whirlpool Corporation do 
orthwith cease and desist from failing to maintain and 
>roduce accurate records which may be inspected by duly 
tuthorized representat wes of the Federal Trade Commission 
îpon reasonable written notice by the Commission: 


which consist of documentation in support of 
any claims covered under any paragraph of 
Section I of this Order which are included 
in advertising or sales promotional mateiial 
for any such products; 


2. which provided the basis upon which respondent 
relied as of the time those claims were rnade; 
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3. which shall be maintained by respondent 
for a period of three years from the date 
such advertising or sales promotional 
material was last disseminated by Whirlpool 
Corporation. 

IT is FURTHF.R ORDFRFD that the provisions of this 
Section II shall expire ten years from the date this 
order becomes final. 


IT IS FURTHER ORDERED that the respondent corporation 
shall forthwith distribute a copy of this order to each of 
its operating divisions. 

IT IS FUPTHERED ORDERED that the respondent corporation 
notify the Commission at least thirty (30) days prior to the 
effective date of any proposed change in corporate îdentity, 
such as dissolution, transfer or sale of assets or merger or 
consolidation resulting in the emergence of a successor 
corporation or the creation or dissolution of subsidianes, 
if such proposed change may affect compliance obligations 
arising out of this Order. 

IT IS FURTHER ORDERED that the respondent herein shall 
within sixty (60) days after service upon it of this order, 
file with the Commission a report, in writing, settmg 
forth in detail the manner and form in which it has complied 
with this order. 


By the Commission. 


S E A L 


ISSUED: June 25, 197»+ 


Qi*0' 

Charles A. Tobin 
Secretary 




IN THE UNITED GTATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


) 

) 

) 

) 

) 

) Civil Action 

) No. 75-4051 

) 

) 

) 

) 


CERTIFICATE OF SERVICE 


I hereby certify that I have today served the Brief for 
Respondent Federal Trade Conunission by mailing two copies 
thereof; first class, postage prepaid, to counsel for Petitioners, 
Sydney B. Wertheimer, Esq., Weisman, Celler, Spett, Modlin 
& Wertheimer, 425 Park Avenue, New York, New York 10022. 




Dated: 


JUL 2 3 1975 


